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July 9, 1998 

Docket Control 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, AZ 85007 

Re: MATTER OF THE COMPETITION IN THE PROVISION OF 
ELECTRIC SERVICES THROUGHOUT THE STATE OF 
ARIZONA 

Dear SirMadam: 

Enclosed please fiid the original and ten (10) copies with attachments of the 
Application For Rehearing and Request for Stay of Sulphur Springs Electric 
Cooperative, Inc. 

Sincerely, 

CH:lmr 
Encl. 
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POST OFFICE BOX 87 
COPPER QUEEN PLAZA 

BISBEE, ARIZONA 85603-0087 
TELEPHONE (520) 432-2279 

Attorney For 

Sulphur Springs Valley Electric 
Cooperative, inc. 

CHRISTOPHER HITCHCOCK 
STATE BAR NO. 004523 

BEFORE THE ARIZONA CORPORATION w S ! l ? & n  WC;i”\E [Li) 
JIMlRvIN 

RENZ D. JENNINGS 
Commissioner 

Commissioner 

Commissioner - Chairman JUL 1 0  1998 

CARL J. AUNASEK 

IN THE MATTER OF THE COMPETITION Il’J ) DOCKET NO. RE OOOOOC-94-0165 
THE PROVISION OF ELECTRIC SERVICES 
THROUGHOUT THE STATE OF ARIZONA ) APPLICATION FOR REHEARING 

) 

) 
) SULPHUR SPRINGS ELECTRIC 
) COOPERATIVE INC. 

AND REQUEST FOR STAY OF 

SULPHUR SPRINGS VALLEY ELECTRIC COOPERATIVE, INC. (“SSVEC”), a 
party in the above proceeding, pursuant to A.R.S. 840-253, submits this Application for 
Rehearing of Decision No. 60977 dated June 22, 1998 (“Decision”) and Request for Stay. 

The Decision and A.A.C. R14-2-1601 through R14-2-1616 (“rules”), and the whole 
thereof, are unconstitutional, unlawful, unreasonable, in excess of the Commission’s discretion 
and jurisdiction, arbitrary, capricious and an abuse of the Commission’s jurisdiction upon the 
grounds and for the reasons set forth in AEPCO’s Exceptions to Proposed Opinion and Order, a 
copy of which is attached hereto and incorporated herein, and as well upon the following grounds 
and for the following reasons: 

1. SSVEC, AEPCO and other parties were given improper and inadequate notice of the 
subject matters to be dealt with in the Decision. The proceeding was noticed on nine 
specific questions concerning stranded cost calculation and related matters. Instead, the 
primary thrust of the Decision focuses on the desirability of Mected Utilities’ divesting 
their facilities. The parties due process rights were violated by this procedure. 

2. In violation of Article 15 of Arizona’s Constitution, the Decision does not provide for the 
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6. 

7. 

8. 

9. 

prescribing of rates sufficient to allow Mected Utilities, including AEPCO and its Class A 
Members, which includes SSVEC (collectively “AEPCO and its Class A Members”), a 
reasonable rate of return on the fair value of their property devoted to public use. 

The Decision exceeds the jurisdiction, power and authority granted the Commission in the 
Arizona Constitution and statutes by assuming powers to the Commission not granted to 
it and/or expressly reserved to the Legislature and the Courts. 

The Decision violates the just compensation procedures/due process provisions of the 
FiRh and Fourteenth Amendments of the United States Constitution and Article 11, 
Section 17 of the Arizona Constitution by purporting to limit amounts to be received by 
AEPCO and its Class A Members, including SSVEC, for deprivation of their vested 
property rights and by assuming to the Commission, not the Courts, the power of 
determining such compensation. 

The Decision violates the just compensation provisions of the Constitution and procedural 
and substantial due process by severely limiting and/or effectively precluding recovery of 
stranded costs by AEPCO and its Class A Members, including SSVEC, by requiring a 
filing in relation to them before they are readily ascertainable or even known and by 
terminating allowance for them prior to a point when all stranded costs have been 
incurred. 

The Decision violates the Commission’s Electric Competition Rules, A.A.C. R14-2- 160 1 
et seq. and Decision No. 59943 by, inter alia, ignoring the requirements of R14-2-1607.B 
that the “Commission shall allow recovery of unmitigated stranded costs.” 

The Decision exceeds the Commission’s jurisdiction and authority by requiring that full 
stranded costs recovery should be available only to those Affected Utilities that choose to 
divest. 

The “coerced” divestiture ordered by the Decision as a condition to full stranded costs 
recovery is unsupported by and contrary to the record, contrary to Decision No. 59943, 
beyond the Commission’s jurisdiction, an exercise of the power of eminent domain which 
the Commission does not possess and an assumption to the Commission of judicial power 
reserved to the Courts. 

The Decision purports to limit and set current and future rates to be allowed Affected 
Utilities on a basis other than the fair value of their property devoted to public use in 
violation of Article 15 of the Arizona Constitution. 

2 
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11 .  

The Decision is impermissibly vague and violated due process requirements in that, inter 
&, it prescribes no standards to govern filings for stranded costs and lacks standards to 
restrict the Commission's discretion in making such determination as to stranded costs. 

The procedure followed in rendering the Decision violated SSVEC and other parties' 
procedural and substantive due process rights as well as A.A.C. R14-3-110 and R14-3- 
113. 

WHEREFORE, SSVEC requests that the Commission enter its Order granting its 

RESPECTFULLY SUBMITTED this f? day of July, 1998. 

HITCHCOCK, WCKS & CONLOGUE 

Application for Rehearing and staying the Decision and the whole thereof. 

7% 

B 

/P. 0. Box 87 
Bisbee, Arizona 85603 
(602) 432-2279/459-1071 

3RIGINAL and ten (1 0) copies 
)f the f regoing filed, with attachment 
this &day of July, 1998, with: 

Docket Control 
hizona Corporation Commission 
1200 West Washington Street 
?hoenix, Arizona 85007 

2opy of the foregoing, without 
it chment, mailed this 
&day of July, 1998, to: 

'aul Bullis, Chief Counsel 
,egal Division 
lrizona Corporation Commission 
1200 West Washington Street 
'hoenix, Arizona 85007 
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Stephen Ahearn 
Arizona Dept. of Commerce Energy Office 
3800 N Central, 12th F1. 
Phoenix, AZ 85012 

Rick Gilliam 
Land & Water Fund 
2260 Baseline Road 
Suite 200 
Boulder, CO 80302 

Betty Pruitt 
Arizona Community Action Association 
67 E Weldon, Suite 3 10 
Phoenix, AZ 85012 

Michael Curtis 
Arizona Municipal Power Users Association 
2712 North Seventh St. 
Phoenix, AZ 85006- 1003 

Bill Meek 
Arizona Utility Investors Association 
3030 N Central, Suite 506 
P.O. Box 34805 
Phoenix, AZ 85067 

Choi Lee 
Phelps Dodge Corp. 
2600 N. Central Avenue 
Phoenix, AZ 85004-3014 

Bradley Carroll 
Tucson Electric Power Co. 
P.O. Box 71 1 
Tucson, Az 85702 

Barbara Klemstine 
Arizona Public Service P.O. Box 53999 
Phoenix, AZ 85072-3999 
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Creden Huber 
Sulphur Springs Valley Electric Coop, Inc. 
P.O. Box 820 
Willcox, AZ 85644 

Mike McElrath 
Manager, Power 
Cyprus Climax Metals Co. 
P.O. Box 22015 
Tempe, AZ 85285-2015 

Wallace Kolberg 
Southwest Gas Corp. 
P.O. Box 98510 
Las Vegas, NV 89193-8510 

A.B. Baardson 
Nordic Power 
4281 N Summerset 
Tucson, AZ 85715 

Michael Rowley 
% Calpine Power Services 
50 W San Femando,Ste 550 
San Jose, CA 95 113 

Dan Neidlinger 
3020 N 17th Dr. 
Phoenix, AZ 85015 

Jessica Youle 
PAB300 
Salt River Project 
P.O. Box 52025 
Phoenix, AZ 85072-2025 
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Patricia Cooper 
Arizona Electric Power Cooperative 
P.O. Box 670 
Benson, AZ 85602-0670 

Clifford Cauthen 
General Manager 
Graham Co. Electric Coop. 
P.O. Drawer B 
Pima, AZ 85543 

Greg Patterson 
Residential Utility Consumer Office 
2828 N Central Ave., 
Suite 1200 
Phoenix, AZ 85004 

Marv Athey 
Trico Electric Coop. 
P.O. Box 35970 
Tucson, AZ 85740 

Joe Eichelberger 
Magma Copper Co. 
P.O. Box 37 
Superior, AZ 85273 

Wayne Retzlaff 
Navopache Electric Cooperative, Inc. 
P.O. Box 308 
Lakeside, AZ 85929 

Beth Ann Burns 
Citizens Utilities Co. 
2901 N Central Ave. 
Suite 1660 
Phoenix, AZ 85012 
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Steve Kean 
ENRON 
P.O. Box 1188 
Houston, TX 7725 1 - 1 188 

Jack Shilling 
Duncan Valley Electric Cooperative 
P.O. Box 440 
Duncan, AZ 85534 

Nancy Russell 
Arizona Association of Industries 
2025 N 3rd St., Suite 175 
Phoenix, AZ 85004 

Barry Huddleston 
Destec Energy 
P.O. Box 441 1 
Houston, TX 772 10-44 1 I 

Steve Montgomery 
Johnson Controls 
2032 W 4th Street 
Tempe, AZ 85281 

Terry Ross 
Center for Energy and Economic Development 
7853 E Arapahoe Court, Suite 2600 
Englewood, CO 80112 

George Allen 
Arizona Retailers Association 
13 7 University 
Mesa, AZ 85275 

Ken Saline 
K.R. Saline & Associates 
P.O. Box 30279 
Mesa, AZ 85275 
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Louise A. Stahl 
Streich Lang 
2 North Central 
Phoenix, AZ 85004 

Douglas Mitchell 
San Diego Gas & Electric Company 
P.O. Box 1831 
San Diego, CA 921 12 

Sheryl Johnson 
Texas-New Mexico 
Power Company 
4 100 International Plaza 
Ft. Worth, TX 76109 

Stephen McArthur 
Mohave Electric Cooperative 
P.O. Box 1045 
Bullhead City, AZ 86430 

Carl Albrecht 
General Manager 
Garkane Power Association, Inc. 
P.O. Box 790 
Richfield, Utah 84701 

Karen Glennon 
19037 N 44th Ave. 
Glendale, AZ 85308 

Ajo Improvement Company 
P.O. Drawer 9 
Ajo, AZ 85321 

General Manager 
Columbus Electric Cooperative 
P.O. Box 631 
Deming, NM 88031 
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Dick Shipley 
Continental Divide Electric Cooperative 
P.O. Box 1087 
Grants, NM 87020 

General Manager 
Dixie Escalante Electric Cooperative 
CR Box 95 
Beryl, Utah 84714 

General Manager 
Morenci Water and Electric Company 
P.O. Box 68 
Morenci, Arizona 85540 

Charles Huggins 
Arizona State AFL-CIO 
110 N 5th Ave. 
P.O. Box 13488 
Phoenix, AZ 85002 

Ellen Corkhill 
AARP 
5606 N 17th St. 
Phoenix, AZ 85016 

Phyllis Rowe 
Arizona Consumers Council 
6841 N 15th Place 
Phoenix, AZ 85014 

Andrew Gregorich 
BHP Cooper 
P.O. BoxM 
San Manuel, AZ 8563 1 

Larry McGraw 

6266 Weeping Willow 
Rio Rancho, NM 87124 
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Wallace Tillman 
:fief Counsel 
qational Rural Electric 
I301 Wilson Blvd. 
hlington, VA 22203-1 860 

)avid C. Kennedy 
Offices of 

>avid C. Kennedy 
00 W Clarendon Ave. Suite 200 
'hoenix, AZ 85012 

{orman J. Furuta 
Iepartment of the Navy 
100 Commodore Dr., Building 107 
'.O.Bx 272 (AttnCode 9OC) 
;an Bruno, Ca 94066 

'homas C. Horne 
dichael S. Dulberg 
Iorne,Kaplan & Bistrow 
.O N Central Ave., # 2800 
'hoenix, AZ 85004 

5arbara S. Bush 
:oalition for Responsible Energy Education 
15 W Riviera Dr. 
'empe, AZ 85282 

lam Defrawi 
Iept. of Navymaval 
'acilities Engnr. Command Navy Rate 
ntervention 
101 M St SE, Bldg. 212 
Vashington, DC 20374 

Steve Brittle 
Don't Waste Arizona, Inc. 
6205 S 12th St. 
Phoenix, AZ 85040 

TI 

Laura Room, Secretary 
Sck Lavis 
uizona Cotton Growers Association 
139 E Broadway Rd. 
'hoenix, AZ 85040 
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Robert Julian 
PPG 
1500 Merrell Lane 
Belgrade, Montana 59714 

James Tarpey 
Enron Capital & Trade Resources 
One Tabor Center 
1200 17th St., Suite 2750 
Denver, CO 80202 

Jim Driscoll 
Arizona Citizen Action 
2430 S Mill 
Suite 237 
Tempe, AZ 85282 

William Baker 
Electrical District No. 6 
P.O. Box 16450 
Phoenix, AZ 8501 1 

John Jay List 
General Counsel 
National Rural Utilities 
Cooperative Finance Corp. 
220 1 Cooperative Way 
Herndon, VA 2 107 1 
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r I M  TRVIN 

LEN2 D. JENNINGS 

YLRL J. SNNASEK 

Commissioner-Chaiman 

Commissioner 

Commissioner 

CN TSE MATTER OF THE COMPETITION DOCKETNO. RE-OOOOOC-94-0155 
CN THE PROVISION OF ELECTRIC ) 
33RVICES THROUG2lOUT TITI2 1 EXCmTXONS TO PROPOSED 
STATE OF ARIZONA. 1 1 OPINION ANI) ORDER 

The Arizona Electric Power Cooperative, Inc - ( l1AEPC0l9) , 

luncan Valley Electric Cooperative, Inc ( trDun~an" 1 , Graham County 

3lectri.c Cooperative, Inc.  ("Graham") and Sulphur springs Valley 

Zlectric Cooperative, Inc. ( "Sulphur springs" 1 and Trico Electric 

looperative, Inc. ("Trice" 1 (collectively "the Cooperatives") submit 

zheae exceptiona to the  Wearing Officer' 6 Proposed Opinion which was 

issued on May 6 ,  1998 (the "Proposed Opinion"). 

These exceptions focus on i t e m s  of major concern to the 

Zooperarives without waiver of t h e i r  ability to address different or 

additional matters based on this record including, but not limited 

tal filings of the other parties.' Incorporated herein by th is  
reference are AEPCO'e Initial Brief' and Reply B r i e f .  For 

convenience, a copy of the Initial B r i e f  and Reply Brief are attached 

to the original of these exceptions filed w i t h  Docket Control and the 

cogacs provided to the Comiasionere. 
- 

The nature of exceptions is t o  highlight failings and 

This writing w i l l  be no exception foibles of the Proposed Opinion. 

I. The Cooperatives' participation in this and other stranded 
cost proceeding6 is without waiver of t h e i r  rights t u  puraue adequate 
remedies f o r  compenaation in relation to loss of their vested 
property rights purauant to the State and Federal Constitutions. 
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o that general r u l e .  Notwithstanding that, the Cooperatives commend 

ha Hearing Officer fo r  che conduct of a complex, multiparty 

Iroceeding involving complicated issues conducced over a v e r y  

'ompressed period of time, Although the Cooperatives take exceptions 

o various provisions of the Proposed Opinion, they appreciate and 

.cknowledge the e f fo r t s  of the Hearing Officer in attempting to 

*esolve these difficult issues. 

!mulatoor Aseets. 

One of the primary failings of the Proposed Opinion i s  i t s  

.nadequate, non-differentiated treatment of regulatory assets. 

itthough the Proposed Opinion attempts to deal separately with 

:egulatory asset6 at pages 12 and 1 2 ,  (1) it is unclear whether that  

ieparation is limited only to t he  ne t  revenues los t  method and ( 2 )  

;he limits on recovery of regulatory assets there unbubtedly would 

require large write-offe, 

In general, a l l  witneesea agreed that regulatory assets 

thould be afforded different and preferential treatment for a variecy 

>f reasons including, but not limited to, the facts that they are 

3unk costs  incapable of being mitigated which have little, if any, 

Rarket value. A b o ,  inadequate or improper regulatory allowance f o r  

recovery of regulatory assets in this and other Commission 

Jroceedings will have immediate and dire FASB 71 consequences likely 

:o lead, as the Hearing Officer acknowledged, to aerious impairment 

af the financial integrity of an Affected Utility. Finally, any 

3ecision affecting the utility's ability to recover regulatory assets 

2 
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rould raise serious jurisdictional issues pursuant to A.R.S. 

40-252. 

In AEPCO's case, its regulatory aeeets total approximately 

;31 million. To place this amount i n  some context, that i s  roughly 

t l b  of AEPCO'S net utility plant value. The vast majority of these 

regulatory  asseta are  costs already incurred but deferred fo r  future 

recovery so as to (1) refiegotiate and reduce AEPCO's fuel costs and 

( 2 )  refinance and reduce AEPCO'e debt= COQt.6. The benefits of the 

:oat reducrions these regulatory aesete produced have been flowing to 

i ~ P C 0 ' s  member-owners and t he i r  customer-owners for many years. The 

reduced casts  aeaociated with these regulatory assets are a primary 

reason w h y  over the past 12 years AEPCO has been able to reduce its 

rates by m o r e  than 21% and in addition to return nore than 

j16 million in cash refunds to its members. 

Rather than the Proposed Opinion's approach of t reat ing 

regulatory  assets together with other stranded costs, the 

Zooperatives would suggest that regulatory assets simply be placed in 

:heir own category - regardless of cboices made and methods used f o r  

recovery of other stranded costs. Filing6 concerning the s i z e ,  

identity,  recommended recovery period and other  details concerning 

regulatory assets would be made with the C = d s s i o n .  These 

?roceedings ahould be l e s a  contested and controversial than those 

invalving other stranded coat issues. Therefore, they might be dealt  

ktfi a6 Open Meeting items without: the  necessity of a hearing. 

3 i s t t i b u t f Q m d  COOtP. 

The Proposed Opinion fails to address the issue of stranded 

zoete which may arise i n  the future at the distribution level. 

3 
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everal witnesses agreed t h a t  distribution entities, in general, and 

lstribution cooperatives specifically may incur  stranded costs in 

he metering, meter reading, billing and collection areas, bur. ais0 

greed t h a t  those costs  are not capable or' ascertainment nor 

yantification at this time. The uncertainty concerxing distribution 

alated stranded cost6 is heightened further by various conflicting 

txoposals cuxrently being circulated a t  t he  Commissior, as well as 

iifferent competition criteria ir, E.z9 2663 - both of which call izto 

pestion precisely when and at what level cer tain distribution 

'elated eervices such as metering, meter reading, billing and 

:ollection will in fact be competitive. 

The Propoaed Opinion conflicts on this eubject . On the one 
land, it does contemplate a Xule amendment to allow stranded cgsts 

irising after the adoption of t he  Rules, if approved by the 

lomission. On the  other  hand, as currently written, any atranded 

:oet proposal would have to be submitted within 30  days of the 

%der's effective date. This would preclude stranded cost recovery 

requests by distribution cooperatives well in advance of a point when 

:he stranded coats could be fa ir ly  accurately quantified or even 

mticipateC. 

To addresa this issue, the Cooperatives would suggest chat 

i new subsection be added to R14-2-1607 which expresely provides that 

ipplication may be made by an Affected'Utility as io distribution 

related stranded costs arising after competition ia implemented. 

;alculatfon Xe-dolw ieg. 

There are a number of difficulties w i t h  the ca lcu la t ion  

nethodologiee and individual stranded costs filing discussions at 

4 
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pages 11 to 13 of the Proposed Opinion. Key problems are a13 follows: 

a Although on its face the Proposed Opinion purports  t c  
allow Affected Utilities an opportwity to recavez 
100% of stranded costs, analysis quickly reveals t h a t  
the methcds authorized do not deliver on that prDmiae. 
For example, the net revenues lost asaumption that ,  in 
effect, there would be 100% growth in a five year 
period is not only not supported by any record 
evidence, b u t  is contrary to the record evidence. It 
certainly is a blanket assumption which has l i t t l e ,  if 
any, application to the n r a l  areas of the  sta te .  The 
effect is to reduce by at least  50% and possibly more 
any realistic opportunity to recover unmitigated 
stranded costs. 

e The three option8 proposed force u t i l i c i e e  to select 
one to the exclueion of others rather than allowina 
utilities to fashion an overall plan which might 
contain rational cost effective blends of different 
options. 

8 It ie possible that the Financial Integrity 
Methodology at pages 12-13 might be a workable 
solution for  the Cooperatives. However, no deta i l s  
are available as  to what: the I'rninimum financial 
ratios1' would be- Therefore, entities choosing this 
method would be purchasing the classic "pig in a 
poke." AEFCO is  also not certain what accounting 
write-off/financial statement impacts the ten year 
recovery limitation might have. 

e The t h i r t y  day filing requirement is simply 
inadequate. It w i l l  Berye nu one well and, ix fact, 
may retard progresa and processing i f  utilities are 
forced to make filings in haste. Sixty days i s  an 
abaolute minimum in which to prepare an adequate 
f iliag . 

0 Finally, the options presented do not take into 
account the eignificaxzt differencea between investor 
owned utilities and customer owned cooparativee, The 
lat ter have no sharcholder/cuetomer conflict or prof i t  
motive. All witnesses agreed t h a t  cooperatives, 
because of these and other differences, deserred 
different stranded cost treatment. 

R t  least some of these concerns could be addressed by making the 

iiscussion o f  the three options permissive rather than mandatory and 

:hanging their detai ls  from absolute m a x i m s  to guidelines. Affected 

5 
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r t i l i t i e s  should then be instructed to file an overall plan with 

appropriate 6etail directed to their individual circumstances within 

j O  days of the Order's effective date, 

- 

At page 18 of the Proposed Opinion, a true-up is stated ae 

Although necessary only in re la t ion  t o  the n e t  revenuee loe t  method. 

:he Cooperatives admit, as previoualy noted, char: the details of the 

'inancia1 In t eg r i ty  Methodology are sketchy, we believe it too 

requires a true-up. 

Price C a u / R a t a  Pree;Gg. 

The Cooperatives simply do not understand this discussion 

4t: page 18 of the Proposed opinion. In particular, we are unable to 

Locate the I ' l imitation" which the Proposed Opinion states has been 

?laced OR increases in the standard offer rate as a result of 

stranded coats. In any event, the Cooperatives oppose a price 

:ap/rate freeze both because it exceeds the Commission's jurisdiction 

ud, as importantly, is  antithetical to t he  stated desire to move to 

1 competitive market. 

lzmamxm 
"One size fits all" solutions, particularly in this area, 

g i m p l y  don' t . The Cooperatives acknowledge that  the Propoaed Opinion 

nas brought ~ o m e  clarification and standards to several etraxded Cost 

issues. They auggeat, however, that precise specification of 

?articular methods with rigid criteria be avoided and that Affected 

- 

J t i l i t i e s  be given the ability to propose a plan best suited t o  their 

individual circumetances. 

6 
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RESPECTFULLY SUBMITTED this 29th day of May, 1998. 

GALLAGKER & KESNIVEDY, P . A .  

BY 
Michael M. Grant 
2600 North Central  Avence 
Phoenix, Arizona 8 5 0 0 4 - 3 0 2 0  
Attorneys f o r  Arizona Electric Power  
Cooperative, Inc. ! G r a h a m  C o u t y  
Electric Cooperatrve, Inc. and 
Duncan V a l l e y  Electric 
cooperative, Inc.  

and 

Christopher Hitchcock 
Hitchcock Hicks 6c Conlogue 
Copper Queen Plaza 
P.O. Box 87 
Bisbee, Arizona 85603-0087 
Attorneys f a r  Sulphur Springs Valley 
Electric Cooperative, Inc. 

and ' 

Rusaell E. Jones 
O'Connor Cavanagh MoLloy Jones 
33 North Stone, S u i t e  2100 
P . O .  Box 2268 
Tucson, Arizona 85702-2268 
Attorneys far Trico Electric 
Cooperative, Inc. 
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